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IN THE UTAH COURT OF APPEALS

SPACY LOVE INTERNATIONAL, Inc.,
a Utah corporation,
No. 950249-CA
Plaintiff and Appellee,
vs.

SECURED EQUITY SOURCE, Inc.,
a Delaware corporation,

Priority No. 15

Defendant and Appellant.
BRIEF OF APPELLANT
JURISDICTION
The Utah Court of Appeals has jurisdiction to hear this appeal pursuant to Utah
Code Ann. § 78-2a-3(2)(d) (Supp. 1994).
STANDARD OF REVIEW
Because this appeal concerns the trial court's discretionary application of Rule 60(b)
of the Utah Rules of Civil Procedure, the proper standard of review is abuse of discretion.
State v. Pena. 869 P.2d 932, 936-39 (Utah 1994), Gillmor v. Wright. 850 P.2d 431, 434-36
(Utah 1993); see also State v. Gordon. 886 P.2d 112, 115 (Utah App. 1994).
STATEMENT OF THE ISSUE
Did the trial court abuse its discretion by not setting aside its default judgment on
the grounds of mistake and excusable neglect pursuant to Rule 60(b)(1) of the Utah Rules
of Civil Procedure?

DETERMINATE STATUTES AND RULES
Utah Rules of Civil Procedure
Rule 60(b) of the Utah Rules of Civil Procedure reads in relevant part as follows:
(b) Mistakes; inadvertence; excusable neglect; newly discovered
evidence; fraud, etc. On motion and upon such terms as are just, the court
may in the furtherance of justice relieve a party or his legal representative
from a final judgment, order, or proceeding for the following reasons: (1)
mistake, inadvertence, surprise, or excusable n e g l e c t . . . .
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STATEMENT OF THE CASE
Statement of Facts
1.

The Appellant, Secured Equity Source, Inc., (Secured Equity) is a Delaware

corporation with principal offices at 180 S. 300 West, Suite 209, Salt Lake City, Utah, 84101.
(Record at 8).
2.

The Appellee, Spacy Love International, Inc. (Spacy Love) is a Utah

corporation with principal offices at 1810 West Western Charm Drive, Riverton, Utah
84065.
3.

On September 27, 1994, Spacy Love filed an action against Secured Equity

alleging a past due debt arising because of a contract for advertising services. (R. at 1 - 3)
(see also Exhibit "A", supra).
4.

On October 7,1994, the summons for Secured Equity was served on the Utah

Division of Corporations. The Division of Corporations forwarded the summons to Secured
Equity's registered office in Delaware. (R. at 4 - 6, 18).
5. ,

At the time the action was filed, Spacy Love was aware of Secured Equity's

business address in Utah, and made regular contact with Secured Equity's officers and
employees regarding the dispute that became the lawsuit. (R. at 28)
.6.

At the time the action wasfiled,Secured Equity's correct business address was

listed in the Salt Lake telephone directory.
7.

Secured Equity did not receive notice of the action from the agent in

Delaware. (R. at 31).
8.

On October 26,1994, a default certificate was entered against Secured Equity
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and sent to Judge McCleve. (R. at 7)<
9.

On or before November 4, 1994, Virgil Smock, president of Secured Equity,

learned that Spacy Love may have filed a suit against Secured Equity. Mr. Smock asked
Orson B. West, an attorney, to investigate whether or not a complaint had been filed. (R.
at 8 - 11).
10.

On November 4, 1994, Secured Equity, through it counsel, Orson B. West,

filed an Answer to the suit as well as a Motion to Set Aside Default Certificate. (R. at 8).
11.

On November 16, 1994, Judge McCleve entered Default Judgment against

Secured Equity for a total of $16,118.00. (R. at 19 - 20).
12.

On November 29, 1994, a Writ of Praecipe was entered. (R. at 21 - 22)

13.

Judge McCleve denied Secured Equity's Motion to Set Aside Default

Judgment on January 27, 1995. (R. at 24 - 25).
14.

On April 4„ 1995, Judge McCleve denied Secured Equity's Motion to

Reconsider. (R. at 41 - 42).
15.,

At all relevant times, Secured Equity has maintained regular office hours at

its business address in Salt Lake City. Spacy Love was in regular contact concerning the
disputed contract with the officers and employees of Secured Equity at their business
address in Salt Lake City up until the lawsuit was filed. (R. at 28).
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SUMMARY OF^APPELLANPS ARGUMENT
The trial court abused its discretion by setting aside the default judgment, because
Secured Equity qualifies for relief under Rule 60(b)(1) of the Utah Rules of Civil
Procedure. A party is entitled to relief from judgment if it can show that the judgment
resulted from excusable neglect, a motion to set aside was timely, and there are issues in the
suit worthy of adjudication. Richins v. Delbert Chipman & Sons, 817 P.2d 382, 387 (Utah
App. 1991). Secured Equity meets all three criteria.
In the first place, Secured Equity did not receive notice of the suit because Spacy
Love chose to serve notice via the Utah Division of Corporations. The Division sent the
notice to a registered agent in Delaware. Secured Equity had not maintained current
registration with the Division of Corporations or its registered agent. The sendee was
technically proper and authorized under the Utah Code, but the circumstances of the case
dictate that Secured Equity should have been served at its actual address, or at least notified
that the suit had been filed.
Spacy Love was in contact with Secured Equity for several weeks prior to filing the
suit, but it never mentioned that the suit was imminent. Furthermore, Spacy Love was
aware of Secured Equity's business address, because they were in contact for so long.
Finally, the address is listed in the Salt Lake City Telephone Directory. Secured Equity
expected service at its business address, not in Delaware.
Secured Equity also meets the other criteria. The record shows that a motion to set
aside was filed shortly after the default judgment issued. Secured Equity denies that it owes
money to Spacy Love, because the contract specified a trial period. Secured Equity was not
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satisfied with Spacy Love's performance during the trial period, and did not authorize Spacy
Love to continue under the contract. Because the condition which authorized further
performance was not fulfilled, Secured Equity is excused from its obligation as a matter of
law.
Secured Equity meets the three-fold test, and qualifies for relief under Rule 60(b)(1)
of the Utah Rules of Civil Procedure. The trial court abused its discretion by not setting
aside the judgment, and allowing the case to be tried on its merits. Fundamental fairness
requires that Secured Equity be given the opportunity to defend the suit, and Spacy Love
will not be prejudiced by having the case heard on the merits.
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ARGUMENT
The trial court abused its discretion by not granting Secured Equity's Motion to Set
Aside Default Judgment. While a trial court has considerable discretion over a decision to
grant relief from a judgment, that discretion may be abused if the facts of the particular case
dictate a ruling contraiy to the court's. In addition, relief from judgment should be liberally
granted in favor of allowing eligible parties a day in court.1 Secured Equity qualifies for
relief because the default judgment resulted from excusable neglect, its motion to set aside
was filed in a timely manner, and there are issues in the case worthy of adjudication. The
default judgment should be set aside, and the case tried on its merits, because Secured
Equity exercised due diligence even though it did not answer the complaint within the
required time.

I.

THE TRIAL COURT ABUSED ITS DISCRETION BY NOT
GRANTING THE MOTION TO SET ASIDE JUDGMENT
BECAUSE SECURED EQUITY QUALIFIES FOR RELIEF FROM
JUDGMENT UNDER RULE 60(b)(1).

The trial court abused its discretion because Secured Equity qualifies for relief from
judgment. Rule 60(b)(1) of the Utah Rules of Civil Procedure provides relief from final
judgments or orders under conditions that are just. Relief may be granted for several
reasons, including "mistake, inadvertence, surprise, or excusable neglect

1

" UTAHR. Civ.

Valley Leasing v. Houghton. 661 P.2d 959, 960 (Utah 1983); Board of Educ. of
Granite School Dist. v. Cox. 14 Utah 2d 385, 387, 384 P.2d 806, 807 (1963); Warren v.
Dixon Ranch Co.. 123 Utah 416, 420, 260 P.2d 741, 743 (1953); Cutler v. Havcock. 32
Utah 354, 362-63, 90 P. 897, 900 (1907); Wood v. Weenig. 736 P.2d 1053, 1054 (Utah
App. 1987).
7

P. 60(b)(1). "In order for a party to \» relieved from judgment under Rule 60(b)(1), the
party must demonstrate not only that the judgment resulted from mistake, inadvertence,
surprise, or excusable neglect, but also that the motion to set aside was timely, and that
there exist issues worthy of adjudication." Richins v. Delbert Chipman & Sons, 817 P.2d
382, 387 (Utah App. 1991), see also State ex rel Utah State Dep't of Social Servs. v.
Musselman, 667 P.2d 1053,1055-56 (Utah 1983). Furthermore, "[w]e will not interfere with
the trial court's broad discretion to rule on a 60(b) motion absent a showing of abuse of that
discretion." Richins, 817 P.2d at 387. The trial court abused its discretion because the
default judgment resulted from Secured Equity's excusable neglect, a motion to set aside the
judgment was timely filed, and there are issues in the case that ought to be adjudicated.
A.

Because the Default Judgment Resulted from Excusable Neglect, Secured Equity Qualifies
for Relief Under Rule 60(b)(1).
Because the default judgment resulted from excusable neglect, Secured Equity

qualifies for relief.

"The Utah Supreme Court has described the 'excusable neglect'

necessary for a successful motion under Rule 60(b) as 'the exercise of "due diligence" by a
reasonably prudent person under similar circumstances.'" Meadow Fresh Farms v. Utah
State Univ., 813 P.2d 1216, 1218 (Utah App. 1991), quoting Mini Spas, Inc. v. Industrial
Comm'n. 733 P.2d 130, 132 (Utah 1987). Under the circumstances of this case, Secured
Equity acted with due diligence.
A reasonably prudent person in Secured Equity's position would not be aware that
the notice was served in Delaware. Secured Equity did not maintain current registration
with an agent in Delaware, which is not an uncommon practice. The company expected
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service at its office, not in Delaware^ Furthermore, service via the Utah Division of
Corporations is primarily intended to provide the means of notifying out of state businesses
which are not domiciled in Utah. A business domiciled in Utah may be served at their
actual address.2 To conclude, failure to be in constant contact with its registered agent in
Delaware does not constitute a lack of diligence on the part of Secured Equity.
Furthermore, Secured Equity operates solely in Utah. Spacy Love knew Secured
Equity's business address because they were in continuous contact for several weeks, yet
Spacy Love's officers never mentioned the lawsuit until the time for response had passed.
(R. at 28). Despite ongoing contact regarding the dispute that became this lawsuit, Spacy
Love abruptly discontinued the negotiations. Only then did Secured Equity's officers realize
that a suit had been filed. (R. at 8).
Spacy Love's actions in this case echo a fact situation reported by the Utah Supreme
Court in 1981. In Helgensen v. Invangumia, 636 P.2d 1079 (Utah 1981), the plaintiff, an
accident victim, negotiated with the defendant's insurance company for five months before
filing a suit for damages. The defendant failed to answer, because they assumed that the
negotiations were still continuing. The plaintiff obtained default judgment after the time
to answer had expired. The court held that, given the facts, the plaintiff should have
informed the defendant about the suit.

2

In its Memorandum in Opposition to Motion to Set Aside Default Certificate
(R. at 15), Spacy Love stated that it was required to send the service via the Utah
Division of Corporations, according to § 16-10a-1531(5) of the Utah Code. However,
that statute does not require service via the Division of Corporations. It merely provides
the means by which notice may be served on foreign corporations. Service upon the
actual business address is authorized, according to Rule 4 of the URCP.
9

Common courtesy and ordinary professional conduct dictated that before
proceeding to the court the attorney should have made contact with the
adjuster with whom he had been dealing for so long, and to have made
inquiry as to why an answer had not been filed [H]e was not guilty of lack
of diligence and the defendant should be relieved of his default under Rule
60(b)
[T]he rule ofprocedure requiring the answering of a complaint within
20 days must yield to a more basic rule of fundamental fairness.
Helgensen, 636 P.2d at 1081-82 (emphasis added).
The court also noted the common practice of filing a lawsuit in order to pressure the
opposing party to settle or continue negotiations. Id., 636 P.2d at 1081. Spacy Love and
Secured Equity were negotiating when the suit was filed. However, Spacy Love severed all
contact with Secured Equity while the suit was pending. Secured Equity learned of the suit
only when it attempted to contact Spacy Love. The parties negotiated for a substantial
period of time, therefore, common courtesy and professional decorum dictate that Spacy
Love at least inquire as to why the complaint had not been answered.
Spacy Love served notice of the action with the Utah Division of Corporations. The
Division forwarded the notice to Secured Equity's registered agent in Delaware, pursuant
to Utah la>y. However, Secured Equity maintains an office in Salt Lake City, at an address
that was known to Spacy Love when the suit was filed. The individuals involved in the suit
were the officers and employees of Secured Equity, all of whom live and work in Salt Lake
County. Like the plaintiff in Helgensen, the officers of Spacy Love were in regular contact
with the officers of Secured Equity up until the time the complaint was filed. Under the
circumstances of this case, fundamental fairness mandates that the merits of this case be
heard, and that Secured Equity's motion to set aside the default judgment be granted.
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B.

Secured Equity's Motion to Set A$ide Default Judgment was Timely.
Secured Equity is entitled to relief under Rule 60(b) because the motion to set aside

was timely. "[T]he motion to set aside [must be] timely

" Richins, 817 P.2d at 387. The

docket shows that the motion to set aside wasfiledbefore the default judgment was entered,
and the motion to reconsider was filed the day after the motion to set aside was denied.
The motions were filed within a reasonable time, and within three months as required by
Rule 60(b).

C.

There are Issues in the Suit Worthy of Adjudication.
Secured Equity is entitled to relief under Rule 60(b) because there are issues worthy

of adjudication. "A defense is sufficiently meritorious to have a default judgment set aside
if it is entitled to be tried. 'Once timeliness and a basis for relief under Rule 60(b) of the
Utah Rules of Civil Procedure have been established, the sole issue is whether, as a matter
of law, a defendant's proposed Answer contains a defense which is entitled to be tried/"
Erickson v. Schenkers Int'l Forwarders, Inc.. 882 P.2d 1147,1149 (Utah 1994), quoting State
ex rel. Utah State Dep't of Social Seivs. v. Musselman. 667 P.2d 1053, 1059 (Durham, J.,
dissenting)(emphasis in original). Secured Equity denies that it owes the full amount
claimed by Spacy Love, because the contract stipulated a one-month trial only. See Exhibit
"A", supra. According to Secured Equity, approval for continuing the contract was not
given after the trial period, and thus Secured Equity is not liable for charges made after its
expiration. The condition that authorized continued performance did not occur, which
excuses Secured Equity from its obligations under the contract. "Failure of a material
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condition precedent relieves the othej, party of any obligation to perform." Kinsman v.
Kinsman. 748 P.2d 210, 213 (Utah App. 1988), see also Fisher v. Johnson. 525 P.2d 45 (Utah
1974). Thus, as a matter of law, Secured Equity has proposed a defense that is entitled to
be tried.
To summarize, Secured Equity qualifies for relief under Rule 60(b)(1) because it
meets the established criteria. It did not answer the complaint because of excusable neglect,
the motion to set aside the default judgment was timely made, and there are issues that
ought to be adjudicated.
CONCLUSION
The trial court abused its discretion because Secured Equity qualifies for relief from
judgment under Rule 60(b)(1) of the Utah Rules of Civil Procedure. Although trial judges
enjoy a great deal of discretion over whether or not to grant relief fromfinaljudgments, the
Utah Supreme Court cautioned that the trial court's
discretion should be exercised in furtherance of justice and should incline
towards granting relief in a doubtful case to the end that the party may have
a hearing. . . . "[I]t is quite uniformly regarded as an abuse of discretion to
refuse to vacate a default judgment where there is reasonable excuse for the
defendant's failure to appear, and timely application is made to set it aside."
Helgensen v. Invangumia, 636 P.2d 1079, 1081 (Utah 1981), quoting Mayhew v. Standard
Gilsonite Co.. 14 Utah 2d 52, 54, 376 P.2d 951, 952 (1962). Secured Equity exercised the
same amount of diligence that would be expected from any company in their position, thus,
its excuse for not receiving notice of the suit is reasonable. The motion to set aside was
filed soon after default judgment was entered. There are issues in the case that ought to
be heard. The facts of this case indicate that Secured Equity has a reasonable excuse, and

12

the trial judge should have been inclined towards granting relief.
Secured Equity does not seek to change the law governing service of process. It only
asks that this case be given a full hearing. Given the facts, it is not too much to ask that the
decision in this case be based on the merits, rather than a mechanical application of Utah
court rules. As the Utah Supreme Court said in Helgensen, the rule that complaints must
be answered within twenty days must yield to the more basic rule of fundamental fairness.
Spacy Love will not be prejudiced by having the suit tried on its merits. The primal force
of our legal system, the furtherance of justice, requires that Secured Equity's motion to set
aside be granted and the case judged on its merits.

RESPECTFULLY SUBMITTED this 21st day of July, 1995

iVENO'RUSSELL
G. BRENT SMITH
ELLIOT R. LAWRENCE
Attorneys for Appellant
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EXHIBIT A
Contract Between Secured Equity and Spacy Love
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SPACY LOVE INTERNATIONAL
1810 West Western Charm Dr.
Riverton, Utah
84065
"* (801)254-1106

<

^

Spacy Love International in the promotion, advertising, and production business
has developed several plans, ideas, methods, procedures, concepts and opportunities for
concepts.
Secured Equity desired to use such knowledge from Spacy Love International on
November 1, 1993.
Permission of character (Spacy) to be used on real life/, animation commercial
during the period between November 20,1993 through December 31,1993 for a trail basis.
Will be viewed and aired on channel 13 for one month. If satisfied, further
negotiations need to be made and confirmed with Kave Bradv Spacy Love, Secured Equity
Advertisement Agent
Ideas and use of character cannot be used further without prior written permission
of Spacy Love International and use of character rate $1,500 to $2,000 monthly.

Secured Equity
Channel 13
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Spacy Love International
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